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OCEAN GARDENS (INC.) BILL 2003 
Committee 

The Deputy Chairman of Committees (Hon Barry House) in the Chair; Hon Tom Stephens (Minister for Local 
Government and Regional Development) in charge of the Bill. 

Clause 1:  Short Title - 
Hon RAY HALLIGAN:  During my second reading response I indicated that the Opposition was very concerned 
about the 252 residents who are currently in the retirement village and any who might subsequently reside there 
after purchasing units.  We wish them to have peace of mind.  However, in addition to that, knowing full well 
that differences of opinion on these issues will arise, we also believe that it is particularly important that the 
board and others with an interest in the retirement village have their concerns brought to this Chamber, where 
they can be aired or debated if necessary and the minister can provide a response.  Given the numbers in this 
place, it is obvious that these amendments will not be passed.  Nonetheless, it is important that the minister 
provide answers and reasons for passing this legislation.   

Hon MURRAY CRIDDLE:  I raised an issue in my speech during the second reading debate.  If it is satisfied 
during debate on the short title, I will understand exactly the position.  With your permission, Mr Deputy 
Chairman, will the minister clarify the query raised by Hon Robin Chapple, which was to the effect that the 
board could not take out funds, according to the trust deed, and distribute them in other areas?  Will the minister 
clarify the requirements in the schedule; namely, there is no capacity for funds to be drawn out and placed 
elsewhere? 

Hon TOM STEPHENS:  Hon Murray Criddle asked whether the approximately $1.3 million of trust funds can 
be diverted from the trust fund account to be spent for other purposes.  The Bill does not alter the trust.  The 
trust’s objects specifically state that the trust funds are there to ensure the future of the Ocean Gardens 
Retirement Village in the event of something happening to the legal entity of Ocean Gardens Inc.  The objects of 
the trust are contained in schedule 2 of the trust documents and are as follows - 

The object of the Ocean Gardens Trust is to safeguard the trust funds and if: 

(a) Ocean Gardens (Inc) is dissolved:  

(b) Ocean Gardens (Inc) permits the land to be attached or taken in execution or upon any 
legal process: 

(c) Ocean Gardens (Inc) enters into liquidation or receivership whether voluntary or 
otherwise or makes any assignment, agreement or arrangement with its creditors for 
payment of its debts by composition:  

(d) if any resident of the land obtains an order for enforcement of a charge over that land 
under the Retirement Villages Act -  

a. To use the resources of the trust fund to establish through an incorporated 
body or to form an incorporated body which will duly and promptly perform 
the covenants and conditions contained in the lease agreements entered into 
between Ocean Gardens (Inc) and the lessees of residential units on land 
owned by Ocean Gardens (Inc). 

If the trustees should divert such monies for a purpose not in accordance with the objectives of the trust, they 
would be breaching their fiduciary duties and will be caught by the law that deals with such breaches.  There are 
opportunities for the trustees to be charged and dealt with by the courts.  They will be individually and 
personally liable if they breach their fiduciary duties.  The trust will not be altered by this Bill.  It can be altered 
only with unanimous agreement of the trustees, which comprise two members of the board and one member 
from the Ocean Gardens Residents Association; therefore, the trust cannot be altered without the agreement of 
the Residents Association trustee.  

The issue of any possible surplus moneys is a separate matter.  It is defined in rule 44, schedule 1 as money left 
at the end of each financial year after funds have been set aside for operating expenses of the association, 
reserves for the purchase of replacement, periodic maintenance or refurbishment of any assets of the association, 
reserves for the repayment of contribution fees or deposits and reserves arising out of a capital revaluation. 

By way of incidental information, my office has been advised that payments to the City of Perth were rarely 
made - they were made occasionally - under this clause because surplus funds were not available.   Interestingly 
enough, I found documented in the files that, at the point at which that late-night meeting occurred with the Perth 
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City Council and immediately after the transfer to the new board, a payment was made under the new board 
process.  It was a source of concern and complaint in the files to the previous minister, Mr Omodei, and it 
motivated and further enraged him about the process.  Payment of $240 000 was agreed to and sent back to the 
Perth City Council.  One of the very rare payments is obvious in the paper trail.  After the matter left the Perth 
City Council’s control - for reasons that were not clear to the minister and that further enraged him - the payment 
of $240 000 was returned to the Perth City Council.  That was one of the rare payments.  I do not have an 
explanation of why that payment was made.  There is no doubt that it was an unusual payment.  However, 
hopefully these sorts of issues will be behind us with the passage of this legislation.  Normally there are no 
surplus funds, and that same situation should apply in the future.  This organisation has organised its affairs in 
such a way that it has built up its funds to enable it to achieve its objects and purposes, such as to undertake 
renovations and do all the other things that are required to be done in a retirement complex.  These surplus funds 
will not be available for distribution.  The Bill will leave this organisation with a structure under which its focus 
will be the day-to-day management of the facility and orderly planning for the upgrading of the facility.  The Bill 
provides in clause 44 of schedule 1 that “any distribution of funds of the Association which are surplus to these 
requirements may only be made to an association or institution specified by the Town which has objects similar 
to those of the Association or to a charitable or public benevolent institution specified by the Town and the rules 
of which association or institution prohibit the distribution of property among its members”.  This clause has 
been tightened to ensure that the public benevolent status of Ocean Gardens is retained.  The retention of that 
public benevolent status was an issue of concern for both the board of Ocean Gardens and the Town of 
Cambridge.  I hope that adequately answers the questions that have been raised by Hon Murray Criddle.  I 
believe this Bill will deliver, as near as it possibly can, on the recommendations of the Ombudsman, and will 
restore the structure of Ocean Gardens to the way it was prior to the splitting of the Perth City Council.   

Hon ALAN CADBY:  I listened carefully to the minister’s response yesterday, and this morning I had the 
opportunity of reading the minister’s response.  It seems to me that the basis of the minister’s response to the 
second reading debate was that the Bill was supported in the lower House by particular individuals; therefore, we 
should support the Bill in this place.  As the minister would understand, there is a time lag between the 
consideration of a Bill in the other place and its consideration in this place.  That provides members with the 
opportunity to revisit some of the issues and to re-read the debate in Hansard, and for people with an interest in 
the issue to visit members of this House to put their point of view.  I think the minister would agree that some of 
the issues raised by members on this side of the House are new and different from the issues raised in the other 
place.  I hope that even though the reason the minister did not specifically answer the points raised by members 
on this side is that he was under some time pressure to complete the second reading debate by 5.30 pm 
yesterday, the minister will comprehensively attend to all of the issues raised by members on this side of the 
House during the committee stage.  Can the minister assure me that this will be the case and he will attend to 
those issues? 
Hon TOM STEPHENS:  That will be the case.  I did truncate my response to the second reading debate in order 
to get to the committee stage.  My understanding is that the specific issues raised by Hon Alan Cadby, and 
others, will be dealt with when the amendments are put before the Chamber.  In order to satisfy the specific point 
raised by Hon Alan Cadby, I will now address his concerns as articulated in the second reading debate.  This Bill 
has been delayed specifically on advice from members on the other side of the Chamber.   
Hon Alan Cadby:  I was not being critical.  I was being positive.  I am very grateful to the minister.   
Hon TOM STEPHENS:  I delayed the handling of the Bill because I was told belatedly that there are unresolved 
issues on the other side of the Chamber.  I was told by the opposition spokesperson that the Opposition was 
ready to roll, but then suddenly I was told that that was not the case.  Forgive me.  I am just trying to respond to 
the set of circumstances with which I was confronted.  

Hon Alan Cadby:  I was not being critical of you at all.  It is just that the fact that there is a time lag gives us the 
opportunity to hear different points of view.  I am not being critical.  I can only praise you for that delay.   

Hon Kim Chance:  Steady on! 

Hon TOM STEPHENS:  Hon Alan Cadby still needs to be preselected!  He should not say things like that!   

I remind the member that the constitution that he finds so abhorrent is essentially the same constitution that was 
devised by the City of Perth when it established Ocean Gardens.  The residents of Ocean Gardens can influence 
the appointment of three of the seven members of the board.  They can influence the appointment of the one 
resident nominee by participating in the voting process of the association, and they can influence the 
appointment of the two council nominees by voting in the Town of Cambridge elections as residents of the town.  
I would expect the Town of Cambridge to consider the issue of enabling more direct representation of residents 
to the board.  I think the Town of Cambridge has been listening to what has been said by both the Opposition and 
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us in the handling of this Bill, and I am confident that the Town of Cambridge will be very keen, following the 
passage of this legislation, to respond to the direction that it is being encouraged to take.  Indeed, I have spoken 
to the Mayor of the Town of Cambridge, and she has indicated that these issues will be considered once the 
legislation is in place.  I understand that she is a person whom members on the other side of the House hold in 
high regard.   

Hon Alan Cadby:  We certainly do.   

Hon TOM STEPHENS:  I have no reason to hold her in any other regard.  It is just that I have not had to work 
with her closely.  I am not a person who has to work too often with -  

Hon Alan Cadby:  She is a person of the highest integrity.   

Hon TOM STEPHENS:  In those circumstances I am assured - and I take it from the member that I can rely on 
that assurance - that these issues will be progressed by the Town of Cambridge following the passage of this 
legislation.  We need to keep in mind that we are dealing with an association that represents 252 residents, as 
Hon George Cash has said, but that because it currently has restricted arrangements, only about 12 of those 
residents can be members of the Ocean Gardens Residents Association.  Although the current board has not been 
able to see its way clear to ensure that all the other residents of the facility are included in the association, I am 
sure that is an issue that will be open to the Town of Cambridge to work its way through.  I understand that Hon 
George Cash has a lot of confidence in the personalities on the board, and I have no reason to take a different 
view.   

I turn now to the reference to the Harold Hawthorne Senior Citizens Centre.  I have looked at the information 
that has been provided to me.  Essentially, my task is to respond to the Ombudsman’s report and 
recommendations and restore to the Town of Cambridge what was previously available to the City of Perth.  The 
Town of Cambridge will be able to get on with the task of working through and modernising the constitution to 
further reflect the contemporary way in which to run a facility such as this.  We need to keep in mind also that 
when Ocean Gardens was established it received a substantial gift of land, which was transferred to it for a 
peppercorn amount.  Those matters would have had a very significant impact on the way in which the Perth City 
Council saw it necessary to draft the constitution.  Presumably the council had reasons for constructing the 
constitution differently.  I was not a member of the Perth City Council; I do not know what its reasons were and I 
do not have any documentation to tell me the reason for those differences.   

Hon Alan Cadby:  In those big files? 

Hon TOM STEPHENS:  Yes, there is nothing in those files to describe exactly why there are these differences. 

The Ombudsman has recommended that the constitution be returned to the pre-1995 constitution and the 
Government intends to implement that recommendation by delivering the Bill to the House.  As I have said to 
my department often, I am not an officer of the department; I am a parliamentarian.  My task is to respect the 
parliamentary process and I regard the Ombudsman as part of the panoply of people who guide me. 

Hon Alan Cadby:  Do the officers of the department know that? 

Hon TOM STEPHENS:  I let them know it from time to time.  I treat seriously reports that I receive from 
parliamentary committees, even when I do not like what they say about me.  I am saying that I will respond to 
the invitation that the Ombudsman, an officer of the Parliament, has given us to take back to the Parliament the 
constitution as it was in 1995.  I heard the argument of Hon George Cash, who said that the Ombudsman is not 
the Parliament either; that we are the Parliament and we will decide whether we will accept his recommendation.  
I will vote, and I ask the floor to vote, in support of that constitution.  I will then entrust that constitution to the 
new structure so that it will evolve and move to meet the needs of the residents.  I do so with confidence and 
with an appreciation of the stack of papers; I do so, having heard the argument capably put by both sides of the 
Chamber; and I do so in the knowledge that we are normalising something, getting it behind us, and that it will 
be resolved in the interests of the residents who will be taken care of with the support and public accountability 
mechanisms in place that the facility has legitimately cried out for. 

We often say things in the cut and thrust of politics; however, there is no other agenda.  I, as minister, just want 
to complete my job on this facility and focus my attention on real areas of need.  Paul Omodei identified this 
issue as an area that needed to be fixed.  He, and I hope his colleagues and the Leader of the Opposition, will be 
pleased to see the matter at this point finally.  There might be some disagreement over the details, but I ask the 
Chamber to complete it quickly. 

Hon RAY HALLIGAN:  I want to quickly respond to something the minister said about the speed with which he 
is bringing forward this legislation.  I accept that something is being done after a considerable period - eight 
years.  The minister said that he was ready to bring forward the legislation, but the Opposition has asked for it to 
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be delayed for two reasons.  First, we were asked to, and it was incumbent on us to consult with the board on its 
concerns, which is exactly what we did.  As the minister is fully aware, this Chamber is not a rubber stamp.  If an 
alternative view can be put forward on legislation, that is exactly what the Opposition will do.  The minister 
recognised another issue relating to the Australian Taxation Office, which has also delayed the passage of this 
Bill. 

Clause put and passed. 

Clauses 2 to 4 put and passed. 

Clause 5:  Temporary limit on winding up Ocean Gardens - 

Hon GEORGE CASH:  This clause contains a retrospective date.  Subclause (1) reads -  

In the period beginning on 20 August 2003 and ending when the Board of Management of Ocean 
Gardens is constituted under section 8, Ocean Gardens must not by special resolution resolve that it be 
wound up voluntarily or by the Supreme Court. 

Hon Ray Halligan and I have counted the numbers in this Chamber, and Hon Robin Chapple of the Greens (WA) 
has advised me of the position of the Greens on the matter.  First, given that this is retrospective legislation, I ask 
that the committee be aware of that retrospectivity.  Secondly, I ask the minister whether any action was taken in 
the period subsequent to 20 August 2003 that would have caused the organisation to have been wound up 
voluntarily or by order of the Supreme Court. 

Hon TOM STEPHENS:  The short answer is no.  In defence of the retrospective provision, I went to great 
lengths to make sure that everyone who needed to know knew exactly what they needed to know on that date.  I 
owe a debt of gratitude to the Department of Local Government and Regional Development.  When I was 
conscious of the retrospective date, I asked the department to let absolutely everyone know about it on that date, 
and the department went to great lengths to make sure that absolutely everyone knew.  Sometimes ministers and 
parliamentarians are critical of departments.  The officers of the department went to enormous lengths on behalf 
of the Government to make sure that everyone who needed to know on that date knew the lay of the land. 

Hon GEORGE CASH:  I am grateful to the minister for his response.  I anticipated that the response was no, that 
the board had not taken any action that would have contravened the matters set out in clauses 5, 6 and 7.  
However, I wanted it placed on record that the board of management respected the announcement made by the 
minister on 20 August 2003 and that no adverse action was taken that would have jeopardised any of those 
issues.  In response to the minister, although I acknowledge the Opposition does not have the numbers to change 
the legislation, I am at least comforted by some of the things said by the minister about the Mayor of the Town 
of Cambridge, Councillor Marlene Anderton.  I also share the minister’s view that Councillor Marlene Anderton 
has a particularly intense desire to ensure that the residents of the association are given a fair go.  I am confident 
that if this legislation is passed, we can rely on her, as the most senior member of the Town of Cambridge, to 
take the message back to her council that the council must work closely with the board of management and the 
association members generally.  Perhaps the general culture between the two groups should change.  However, I 
am confident that the Mayor of the Town of Cambridge has the capacity to improve the current situation and 
relieve the anxiety that I talked about yesterday as a result of some of the comments that have been made on the 
ground at Ocean Gardens.   

Hon PADDY EMBRY:  I understand what Hon George Cash has said, and I appreciate that.  The problem is that 
this is not a long-term guarantee.  Hon George Cash has spoken about an individual and, yes, the most senior 
individual in the Cambridge Town Council.  However, she will not be there forever.   

Hon George Cash:  I think she will be!   

Hon PADDY EMBRY:  There are probably some people in this Chamber who think they will be here forever, 
too!  However, apart from Hon Norman Moore, it probably will not be the case.  It may be difficult; I do not 
know how the minister could incorporate into the legislation some form of guarantee.  This is a major problem 
with the legislation as it stands.  It relies on the goodwill of probably very well-intentioned individuals.  We all 
know that time changes a lot of things.  I appeal to the minister’s good nature and commonsense and ask that he 
take another look at this provision and come up with something better.   

Hon ROBIN CHAPPLE:  Although I support the observation of George Cash that we certainly support the 
legislation, we need to remember that this is a very good process whereby the Opposition can tease out from the 
minister details about exactly how the process will work.  I am listening with a great deal of intent with the view 
that if an issue arises that gives me concern, we will become involved.  However, I need to make it clear that we 
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support the process we are going through, which is the articulating by the minister all aspects of this legislation 
so that it is quite clearly on the record.   

Clause put and passed. 

Clauses 6 and 7 put and passed.   

Clause 8:  Termination of office of and replacement of members of the Board of Management -  
Hon RAY HALLIGAN:  This Bill can be changed only through Parliament and it contains a schedule that will 
become a constitution that has the possibility of changing outside this Parliament.  It became a little confusing on 
occasion when I had to read the schedule to see what could possibly be changed and then refer to the Bill itself to 
find that the board and/or the members of the association were unlikely to be able to change it themselves.  
Clause 8(2) states that an election to elect the three members of the board of management of Ocean Gardens 
referred to in rule 11 of the new rules, or constitution, must be held within 42 days of the commencement day.  
Under rule 10(1), three members of the six-member board will be from the Town of Cambridge.  Currently there 
are six members, but only two members are from the Town of Cambridge and one representative is from the 
residents of Ocean Gardens.  The current board is of the opinion that the number of members should be 
increased from three to four, if the three members from the Town of Cambridge are to be retained, which would 
provide for three members from outside, plus one resident.  I will come to quorums a little later, but it is all part 
of the total picture.  The current board wishes to retain its current operational status.  It wants to be able to make 
the decisions that it has been making for the past eight years.  By going down the path as proposed under clause 
8(2), all that will change.  Will the minister be good enough to explain why?   

Hon TOM STEPHENS:  Effectively, this is the core of the Bill.  If the amendment proposed by Hon Ray 
Halligan were successful, it would defeat the whole intent of the Bill, which is to respond to the Ombudsman’s 
report to restore, before the split of the Perth City Council and the creation of the Town of Cambridge, a facility 
that was controlled under a constitution under the City of Perth.  For the past 10 years, the current board has 
never seen the need for an additional board member.  It had the freedom, if it wished, to change its constitution 
and add an additional board member if one was necessary.  It is not a question of anyone previously thinking that 
more board members were needed for Ocean Gardens to operate more effectively.  If the amendment were 
successful, it would leave in place a majority of members from outside the Town of Cambridge, which has been 
the cause of the grievance.  It would simply overturn the intent of the Ombudsman’s report and the intent of the 
legislation and would leave in place a grievance and a disturbance within this facility that I am trying to avoid in 
the future.  Once the Bill is passed in its current form, the body of the argument is certain to dissipate.  To amend 
the Bill in this way would simply leave the grievance in place.  The amendment that will be moved seeks to 
increase the number of board members from six to seven.  I am sorry; currently it is seven.   

The DEPUTY CHAIRMAN (Hon Barry House):  I point out that the minister is entering discussion on an 
amendment that has not yet been moved.  It is my understanding that the final shape of clause 8 is dependent on 
what happens with schedule 1.  Perhaps the best course of action would be to move the postponement of clause 
8.   

Hon TOM STEPHENS:  Unless I can persuade the member, in view of the circumstances with which he is faced 
on the floor of the Chamber, not to proceed with his amendment on the basis of the argument I am putting in 
defence of the clause as it currently stands.  It has been pointed out by my officers that I have inaccurately 
constructed the argument.  Currently the board consists of seven members.  That was never considered necessary 
in the early years of its operations under the Perth City Council.  That is the argument I should have made.  I 
have made an incorrect argument about the past 10 years, during which the board considered it necessary to 
operate with seven members.  The Ombudsman’s report argues for returning the board to the way it operated 
under the Perth City Council, which was with a six-member board.  This Bill will do that.  As the Deputy 
Chairman has pointed out, the amendment would be consequential on the proposed amendment to clause 10 of 
the schedule, which attempts to increase the size of the board from six to seven members.   

The original 1985 constitution made provision for six members, three from the town and three from the 
association of Ocean Gardens.  The amendment is directly aimed at reducing the Town of Cambridge’s influence 
on the board.  There is not and never has been any demonstrated need to increase the size of the board.  That is 
the view of the Ombudsman, the view of the Government and the view of the town.  If there were a need to 
expand the board, the Town of Cambridge, in my view, should have four members, not three, to maintain the 
relativity and the intention of the constitution as it existed prior to the splitting up of the Perth City Council.  
However, I do not see the need to do that.  Once this Bill is passed, if people see the need to increase the size of 
the board again, they can do that in response to whatever is the best way to proceed.  The board has had 
difficulties operating, but those difficulties of operation have not been because of being limited in the first 
instance to six or in recent times seven members.  There is nothing to stop the new board from considering 
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putting a resident nominee on the board once the new board is functioning.  This would require an amendment to 
the constitution.  I apologise to members for embarking upon an argument about the number of board members 
for the past few years that was inaccurate.  I hope that persuades Hon Robin Chapple to not support this 
amendment.  If he indicates that he does support the clause as it is, rather than postponing the clause, the clause 
can be dealt with and then the subsequent amendments will fall away. 

Hon ROBIN CHAPPLE:  We will be supporting the clause and not the amendment.  We do so on the basis that it 
was the intention of the Ombudsman that the constitution revert to its original pre-1994 form to ensure 
accountability and protection of what is basically a public asset. 

Hon GEORGE CASH:  My question is a little different from that posed by Hon Ray Halligan.  Clause 8(2) 
proposes that there be three members of the board of management, other than the three members from the Town 
of Cambridge.  The three members from the Town of Cambridge are referred to in clause 8(6).  My question 
may go to the core of what the minister is saying.  I know we are not dealing with schedule 1 yet, Mr Deputy 
Chairman, but it is referred to and I must raise an issue in it for the purposes of discussing clause 8. 

The DEPUTY CHAIRMAN:  It is a flexible discussion. 

Hon GEORGE CASH:  Clause 10(1) of the proposed constitution deals with the board of management and states 
that the board shall comprise six members, three of whom shall be council members of the town etc; the other 
three are to be other than council members of the town.  A question was put to me by a resident of Ocean 
Gardens village - I will read it because I took a careful note of it - as follows: on the assumption that the Bill is 
agreed to in its present form, can the members of Ocean Gardens make amendments to the constitution as 
contained in the Bill at a properly constituted general meeting of the association?  I will leave it to the minister to 
give me the answer.  My assumption is that the answer is yes, but I will let the minister tell me, because I was 
asked to ask the minister the question. 

On the assumption that the answer is yes, however, are members of the Ocean Gardens association able, at a 
properly constituted meeting, to change the composition of the board of management from six to, say, seven, 
eight, nine or some other number, or are they prevented from changing the number of members on the board 
from six, as is proposed in the body of the Bill, to some higher number?  Does the minister understand my 
question? 

Hon Tom Stephens:  Yes. 

Hon GEORGE CASH:  If the residents were able to change the number on the board of management to a higher 
number, that would obviously have some bearing on clause 8 in its present form. 

Hon TOM STEPHENS:  The answer to the question is yes, they can, as long as they follow the requirements of 
the constitution.  Caveats are embedded in the requirements of the constitution, but the answer is yes.  I could 
extrapolate further, but for the purposes of the question, the answer is yes, as long as they follow the 
requirements of the constitution.   

Hon George Cash:  I have a follow-up question.  Can the minister confirm that at a duly constituted meeting of 
the association the members, having the necessary quorum, can pass a valid resolution to increase the numbers 
on the board?  I had a view that the board numbers were set in the body of the Bill in clause 8.  If I am mistaken I 
would like to be advised. 

Hon TOM STEPHENS:  No.  I refer Hon George Cash to a requirement of the constitution at rule 43. 

Hon Robin Chapple:  Can the minister identify that? 

Hon TOM STEPHENS:  Rule 43, page 17.  As long as they comply with that requirement, they can alter their 
constitution.  That requirement is subject to the prior written approval of the resolution by the town. 

Hon PADDY EMBRY:  Does that authority to change the constitution apply to any aspect of the constitution, or 
does it relate specifically to this clause? 

Hon TOM STEPHENS:  Any aspect of the constitution. 

The DEPUTY CHAIRMAN:  The question is that clause 8 stand as printed.  This has been a wide-ranging 
discussion for good reason, but I am looking to the committee for a mechanism to proceed with the debate. 
Hon RAY HALLIGAN:  I move -  

Page 4, line 28 - To delete “3” and insert instead “4”. 
The DEPUTY CHAIRMAN:  I come back to the situation that was alluded to earlier, that any change to clause 8 
is contingent on what may happen in schedule 1, to which amendments are foreshadowed.  We can proceed with 
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some debate, but the committee cannot reach a final decision on this clause until the situation with schedule 1 
has been decided.  The best course of action would be to postpone this clause. 

Further consideration of the clause postponed until after consideration of schedule 1, on motion by Hon 
Tom Stephens (Minister for Local Government and Regional Development). 

Schedule 1:  Rules of Ocean Gardens (Inc.) - 
The DEPUTY CHAIRMAN (Hon Barry House):  Does Hon Ray Halligan wish to move his amendments?   
Hon RAY HALLIGAN:  I will seek clarification on a number of other issues before moving that amendment, if I 
may.   
The DEPUTY CHAIRMAN:  Yes. 

Hon RAY HALLIGAN:  Can the minister please clarify a matter?  Clause 4(d), “powers”, of schedule 1 reads - 

to invest all or any of the funds of the Association in any securities or investments and upon any terms 
and conditions provided that such securities and investments and such terms and conditions are 
authorised or permitted by the laws of Western Australia for the investment of trust funds; 

I note that under clause 37, “banking”, no mention is made of trust accounts that must be kept.  Is it proposed 
that all the operational banking of Ocean Gardens will be through trust accounts or will that apply only to certain 
funds of the estate? 

Hon TOM STEPHENS:  We are not privy to those details, which will be matters for the new board.  The 
schedule before the member relates to the governance of the organisation at this point.  There is nothing in the 
provision to which the member refers that in any way alters the current arrangement. 

Hon ROBIN CHAPPLE:  By way of clarification, if clause 37 of schedule 1 relates to all moneys that are to be 
banked, does it not include money going to the trust?  I should think so, but I need clarification. 

Hon TOM STEPHENS:  This clause of the association’s constitution is not being altered by this Bill.  The clause 
has been picked up from the existing constitution; it is restated in schedule 1 in this way.  It reads -  

All moneys received by the Association shall be banked in one or more accounts to be opened with a 
bank . . .   

Is that the reference the member made? 

Hon Robin Chapple:  It is clause 37 of schedule 1 in reference to moneys going to trust.   

Hon TOM STEPHENS:  I think the member and I are both reading the same clause.  Handling of any reference 
to funds to be dealt with under the trustee role will be covered by the Trustees Act.  I am not doing anything in 
the Bill concerning these issues that in my view puts me legitimately before the Chamber to be questioned on the 
current operations of the board.  The board currently operates with a provision like this.  I have never chosen to 
intrude into the affairs of the Ocean Gardens organisation.  I do not feel that I can legitimately be expected to 
understand exactly how the association currently operates under its clauses.  I am not touching or altering the 
clause under which it operates and, presumably, it will act in the future in regard to this legislation and the 
trustee legislation. 

Hon RAY HALLIGAN:  I hear what the minister has said.  I do not think he used the word interfering, but I 
refer to the detail.  Certain aspects of any association, admittedly under the Associations Incorporation Act, must 
be included in its constitution.  It is probable that schedule 1 will be checked to ensure conformity with the laws 
of Western Australia.  These words are in schedule 1.  The question was reasonably asked: was that matter taken 
into consideration?  The constitution goes back to 1984; therefore, it is a 20-year-old constitution that may have 
been copied from a 1904 constitution - I know not.  If we update the constitution to meet current requirements, 
the questions remain: has the trust funds aspect been considered?  Should schedule 1 contain provisions that refer 
to any surplus or any moneys held for the purposes of maintenance or additions to the units being held in trust?  
These are the questions that only the minister can answer. 

Hon TOM STEPHENS:  I think the questions will legitimately be the responsibility of the new board.  With the 
passage of the legislation, I will ensure that as minister I will pass on the member’s queries.  If it is necessary to 
further modernise the constitution to take up the issues raised, that will be the responsibility of the board.  There 
has been a modernisation of the constitution along the way by the board as it endeavoured to respond to various 
statutory changes and modern circumstances.  The constitution has been evolving over time.  Whether it needs to 
evolve further is an issue that will properly be considered by the board when it first meets after the passage of the 
legislation. 
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Hon GEORGE CASH:  I do not want to enter debate on clause 37.  I would have thought that, notwithstanding 
what is written in the constitution, the board would be required to comply with statutory requirements of any 
other written law that might apply to the association.  That would clearly involve trust issues.  The questions I 
ask in respect of schedule 1 again come from the residents of the Ocean Gardens Retirement Village.  I will ask 
the questions and then hand a copy to the minister.  If he needs time for someone to look at them, he could come 
back with a response.  In respect of the constitution, I ask - 

Is there any prohibition on the type, substance or nature of such amendments and if so what prohibitions 
exist? 

This refers to constitutional amendments.  The second question reads - 

What is the procedure to call a Special General Meeting of the Association?  How often can a Special 
General Meeting be held?   

Third - 

Does the Association have to advise any Body or persons, such as the Registrar of Associations, prior to 
or after the carriage of resolutions altering the Constitution? 

Fourth -  

What percentage of members voting in favour of a resolution is required to validly change the 
Constitution?   

Again, the answers may be found in the constitution.  These are specific questions directed to me for the 
minister’s response.  The final question relates to an earlier question I asked; it reads -  

Given that the Bill requires 3 Councillors from the Town of Cambridge to be appointed to the Board, 
can the members of the Association, at a properly constituted General Meeting or Special General 
Meeting, reduce or increase the number of Board Member Councillors from the Town of Cambridge? 

I will hand the minister a copy of those questions; he might like to think about them.   

Hon TOM STEPHENS:  I will deal with the last question first.  My previous answer applies: changes can be 
made by the members of this association to the Ocean Gardens Retirement Village constitution as long as they 
comply with the requirements of the constitution.  

Before the committee stage is completed, I will provide complete answers to Hon George Cash’s detailed 
queries.  I am indebted to Hon George Cash for the observation he made at the start of his comments, which 
would probably have been best given by me, in response to Hon Ray Halligan’s question.  I note for the record 
that obviously the board will be required to conduct its affairs in accordance with the requirements of any other 
statute.  

Hon RAY HALLIGAN:  I note that the membership rules appear to comply, at least broadly, with what was in 
previous constitutions.  I find it somewhat difficult to accept the fact that a lot of trouble has been taken to 
identify certain bodies and individuals who may receive invitations to apply to become members, yet not one 
mention is made of a formal invitation to the 252 residents, who have contributed much to this asset, to become 
members.  Some people believe that should be automatic.  

Hon TOM STEPHENS:  Hon Ray Halligan has made a good point.  In many ways, the genesis for this 
legislation has been residents’ complaints that they do not have an opportunity to be automatically included in 
the processes involved in running the association.  This legislation will leave open to the Town of Cambridge the 
opportunity to appoint a new board, which will respond to the issues raised by Hon Ray Halligan and consider 
how the residents can be better included in this process.  This Bill will deliver a response to the people who have 
expressed the concern articulated by Hon Ray Halligan and to my predecessor.  We want a Bill to provide for 
changes to the constitution so that residents can be included in the board’s decision-making processes.  

I am confident that the Town of Cambridge is listening to Hon Ray Halligan, and to me.  I am sure it will see 
that the concerns of the residents are embraced in the board’s future considerations.  

Hon RAY HALLIGAN:  I appreciate the minister’s response to that question.  The difficulty we always have 
with legislation is that once an issue leaves this place and is placed within the care and authority of another 
organisation, this Parliament has no control over it.  Given that we are talking about 252 residents and an asset to 
the value of about $58 million and considerable funds in a trust account, what does the minister suggest to this 
committee he can do to reassure all the residents that their concerns about representation on the board are likely 
to be allayed?   
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Hon TOM STEPHENS:  I have already written once to every resident in the complex about the process of the 
Bill to this stage.  I am happy, as minister, or for the department, to provide further advice to each resident that 
the Bill has been passed and leaves open to residents a new relationship with the Town of Cambridge so that 
they can explore the provisions of the constitution that has been delivered to them.  Perhaps Hon George Cash 
will indicate that he would like that to happen. 

Hon George Cash:  It is a very good idea for the minister to write to them and advise them of the position.  It is 
important that residents and the council get together and everything be done in the interests of the residents.  

Hon TOM STEPHENS:  Having been encouraged by members on the other side, I will undertake to make sure a 
letter is sent out that describes the new arrangements and opportunities that they can share with their families, 
following the passage of the legislation.  I have previously found the Town of Cambridge responsive to 
suggestions from me and, therefore, I will relay the suggestion that it should find a way of making sure its 
communication with the residents is productive and that they enter a new phase of the relationship.  Much 
disquiet must be settled and, as Minister for Local Government and Regional Development, I will formally 
encourage them to do exactly that.  

Hon George Cash asked whether there was any prohibition on the type, substance or nature of the amendments 
and, if so, what was that prohibition.  I am referred to rule 43.  Alterations to the constitution have been the only 
restriction that governs that.  Rule 43 effectively dictates alterations to the constitution.  That is the only 
limitation; otherwise it is over to the residents.  Hon George Cash also asked about the procedure to call a special 
meeting of the association.  I am being referred to rule 28 in schedule 1, which reads - 

A Special General Meeting shall be called by the Secretary upon the written demand of the Chairman 
or, in his or her absence, of the Vice-Chairman, or upon the written demand of any two (2) members of 
the Board or of not less than thirty (30) members.  

Presumably there will be more members of the association in future.  Clearly, it is envisaged that the association 
will grow.  I understand that at present it has not been able to meet that requirement because there have not been 
sufficient members of the association.  To this point they have been somewhat caught.  I think the Chamber is 
giving this whole new structure an invitation to get on with it and involve more residents, so that the association 
has at least 30 members and, ideally, more.  Hon George Cash also asked whether the association must advise 
any body or person, such as the Registrar of Associations, prior to or after the carriage of resolutions altering the 
constitution.  I am being referred to section 17(2), “Addition and alteration of rules”, of the Associations 
Incorporation Act 1987, which reads - 

(1) Subject to sections 18 and 19, an incorporated association may alter its rules by special 
resolution but not otherwise.  

(2) Within one month of the passing of a special resolution altering its rules, or such further time 
as the Commissioner may in a particular case allow, an incorporated association shall lodge 
with the Commissioner notice of the special resolution setting out particulars of the alteration 
together with a certificate given by a member of the committee certifying that the resolution 
was duly passed as a special resolution and that the rules of the association as so altered 
conform to the requirements of this Act.  

I know that there are members of the association who, having posed this question to Hon George Cash, will read 
with interest the response that I am delivering to him and will read that section of the Act to try to understand 
how to operate in the future.  

The next question that was asked was: what percentage of members is required to vote in favour of a resolution 
in order to validly change the constitution?  That is dealt with in clause 43 of schedule 1, which states “the 
Constitution of the Association may be altered added to or repealed at any General Meeting of the Association 
by a resolution passed by not less than three-quarters of the members of the Association present at that meeting”.    

Hon GEORGE CASH:  I do not want to delay the Committee’s consideration of the Bill, but I want to go back to 
clause 5 of the constitution and the question that was raised by Hon Ray Halligan.  I may have misunderstood the 
minister’s response.  Under clause 5 of the constitution, three classes of people may be admitted by the board as 
members of the association.  Hon Ray Halligan mentioned that residents are not included.  I suggest to the 
minister that if they are not included, the board will not have the authority to admit them.  The reason I say that 
is that this organisation is an incorporated body and is bound by the Corporations Law.  The Corporations Law 
makes it clear that as an incorporated body, this organisation can do only those things that have been agreed in 
the constitution of the organisation.  I raise this matter with the minister because it deserves some consideration; 
and if that means that we will need to wait for a few minutes to get a response from the minister, I will be happy 
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to wait, because my greatest wish is that we do not exclude the residents.  If this has been overlooked, we should 
put it in.  If it has not been overlooked, then I am very interested in the minister’s response.   

Hon TOM STEPHENS:  It has not been overlooked.  It is an absolute expectation that following the passage of 
this legislation, the Town of Cambridge and the new board will have their attention focused on this matter and 
will amend the constitution - the constitution that has been repatriated to them - in such a way as to include 
within that constitution a response to that legitimate ambition.   

Hon George Cash:  Is the minister therefore suggesting that the town and the new board will need to amend their 
constitution? 

Hon TOM STEPHENS:  Yes.  

Hon George Cash:  Does the minister absolutely acknowledge that that is what is required?   

Hon TOM STEPHENS:  The town and the new board will have a responsibility to amend the constitution to 
respond to this ambition that has been articulated by Hon George Cash.   

Hon RAY HALLIGAN:  I thank the minister for his response to the question that was asked by Hon George 
Cash.  This is an important issue.  We are not trying to be pedantic.  However, there are other issues associated 
with membership.  This is a provision that I am sure Hon Peter Foss would not like to see in other forms of 
legislation; namely, that the board may, at its absolute discretion, and without assigning any reason, refuse to 
grant an application for membership under this clause.  We are talking about the residents.  No mention is made 
of residents in clause 5 of the constitution.  It may be that they can be brought in under paragraph (a) as a 
voluntary organisation - and the minister mentioned a residents association - but of course they can provide no 
more than three representatives.  Again, the board, at its absolute discretion, can totally exclude any of the 
residents.  We are talking today about the welfare of those 252 residents.  It seems odd to me that the clause has 
been worded in such a manner.   

Hon TOM STEPHENS:  I appreciate the member’s comments.  I agree that the clause is worded in that way, and 
that has been a source of offence and complaint by the residents of the facility up to this point.  I adopted a 
minimalist approach in my handling of this legislation.  I thought that if I had been a bit more adventurous and 
had tried to tell the facility and the town that they should operate in a certain way in the future, I would be going 
beyond the call of the Ombudsman’s report.  The thing that the member complains of is also the thing that the 
residents have been complaining of.  The reason that they want this Bill to be advanced is so that they can enter 
into a new arrangement - which they will be able to legitimately expect will be delivered to them by the Town of 
Cambridge, working in partnership with the residents - that will deliver to them a modern constitution that will 
reflect their ambition to be involved.  At the moment a small group of board members is elected by only a small 
number of the residents; that is, 12.  The member should see the file that I have with the letters that I have 
received from various residents saying that they wanted to be a member but they could not be included.  It is all 
there.  Now that the member has alerted Hon Peter Foss to this issue, I fear another two hours of committee 
debate!   

Hon Peter Foss:  So you should! 

Hon TOM STEPHENS:  Before Hon Peter Foss enters into the debate, I must say that I am adopting a 
minimalist approach to this matter.  I am not trying to correct all of the woes of the past.  I am simply seeking to 
give back to the Town of Cambridge and to the operation of this facility something that they will have the task of 
responding to and modernising to reflect the genuine ambitions that the member has articulated.  I agree with 
Hon Ray Halligan that there are limitations to the constitution.  I am confident that the Town of Cambridge, in 
partnership with the facility and its residents, will find a way forward to modernise the constitution.   

Hon Ray Halligan:  On your recommendation?   

Hon TOM STEPHENS:  Yes - with my support and encouragement.  

Hon PETER FOSS:  I must compliment the minister on his intentions, which are laudable, particularly the 
intention to involve the residents of Ocean Gardens.  However, I do have some problem - I think Hon Ray 
Halligan raised this matter earlier - with the difference between giving people a legal right to be involved and 
someone having to come under pressure from the minister to allow people to be involved.  As I understand it, at 
the moment there is no right under the rules for a resident to be a member of the board of management.  How 
will this partnership between the residents and the council come about?  It will be a very unequal partnership, 
because the council will be inside and the residents will be outside.  If we genuinely want the residents to be 
involved, why not say so?  The minister has said that he has taken a minimalist approach.  However, if that 
minimalist approach has as its underlying philosophy that the residents should be involved, we should be looking 
not at the mechanism suggested by the Ombudsman but at the purpose suggested by the Ombudsman.  We 
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should first of all agree on the purpose.  I think we are all agreed on the purpose.  The Ombudsman is agreed, the 
minister is agreed and we are agreed that one of the things we are trying to do here is involve the residents.  
However, we are proposing to pass a set of rules that will exclude the residents.  The reason we are proposing to 
pass a set of rules that will exclude the residents is because of a very narrow interpretation of a recommendation 
of the Ombudsman.  The essence of the recommendation of the Ombudsman is to get the residents back in there 
to have a say.  The mechanism is how we do it.  There is a world of difference between the essence of a 
recommendation and the mechanism.  Although I understand the purity of the minister’s intent, after having 
heard him talk to quite some extent this morning, the one point that has come over quite clearly from him is that 
he wishes to involve the residents.  However, that will be judged at a later stage by what is written in the Bill, not 
by what is said in this debate.   

I cannot see why the minister would put his philosophy ahead of the essence of the recommendations of the 
Ombudsman, or why his philosophy would prevent the addition of a few words in clause 5 to allow a resident of 
Ocean Gardens to be accepted as a member.  I say that, especially as the last paragraph of the clause reads - 

The Board may in its absolute discretion and without assigning any reason therefor refuse to grant an 
application made for membership under this clause. 

It is hardly open slather; it is hardly opening the floodgates to a rush of people who may be useful members of 
the association.  The board will ultimately continue to have control over who becomes a member.  At the 
moment no resident can become a member of the association - not even if the resident is a member of the board.  
Residents must have some other almost irrelevant consideration, such as membership of a statutory body or a 
benevolent institution that has similar objects to the association.  People from outside can become members of 
the association.  They need not have anything to do with Ocean Gardens.  They could be people who are 
involved in the nice retirement village in the town of Victoria Park.  Any person whose knowledge or experience 
may be of assistance to the association could become a member, such as an accountant or a lawyer.  Any person 
who has performed any valuable voluntary service to the association could become a member.  A person who 
mows the lawn could come along and say he has performed a valuable voluntary service to the association and 
should, therefore, be a member.  Why should someone have to mow the lawn to become a member?  It is the 
most fundamental thing for a member of the association to say, “I am a resident and I do not want to wait until 
three-quarters of the membership of the association vote to change the rules, and I don’t want to wait until the 
minister has to put pressure on the council.”  Who is objecting to a resident being a member?  I ask the minister 
to show me the body of public that is saying it does not want any residents to be members.  I have not heard a 
single suggestion during this debate that even one person is opposed to residents being included as possible 
members.  In fact, everybody has said that they want it to happen.  However, the minister is listening to people 
who do not exist, just because he wants to follow some philosophy.   

I agree that anyone drafting legislation should have a philosophy, but the philosophy should not overwhelm the 
essence of the drafter’s aims.  There is a well-known term used in law: what mischief is the legislation seeking to 
address?  One mischief the legislation is seeking to address is a lack of representation by residents of Ocean 
Gardens.  That to me seems strange.  It is a bit like Faulty Towers - do not mention the war.  We are not allowed 
to mention the residents because it goes against some sort of politically correct philosophy. 

Hon Paddy Embry:  I hope the management of the board will be better than the management of Faulty Towers. 

Hon PETER FOSS:  Yes.  Can the minister tell me how adding the words “residents of Ocean Gardens” does 
violence to the essence of the Ombudsman’s recommendation, how it does violence to the minister’s desire to 
assist the residents and how it does violence to the intent and ideas of the Town of Cambridge?  What is so 
appalling about those words?  Why can we not include them now, so that the residents can participate in changes 
to the rules?  I believe that is much more likely to lead to consensus than having an association with a 
membership of only 12 people, who may have a view. 

Hon TOM STEPHENS:  The mischief that the legislation was aimed at redressing is the argument that has been 
put to the Parliament, and therefore to the Government.  That mischief is to overturn decisions that were made by 
the Perth City Council to transfer an asset from itself to an association that was free of the public accountability 
requirements that were expected by the Government and the minister of the day to be available to the facility.  
The public accountability measures link the facility to the Town of Cambridge, which is the new successor 
organisation of the City of Perth in that area.  That essential mischief is being corrected in response to the 
outrage of the then minister and the expressions of concern about all processes that have got us to this point.  I 
regard it as my responsibility to leave to the Town of Cambridge the regulating arrangements between the 
residents and the local authority, and to not intrude on them.  When I say “not intrude”, I mean other than letting 
them hear the general flavour and direction in which we expect they should go, as they will now have the 
opportunity to take up from where they should have been 10 years ago. 
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The membership, as referred to by this constitution, is identified at page 9, which reads - 

The Board may receive or invite applications from  . . .  

(b) any person whose knowledge or experience may be of assistance to the Association  . . .  

The association will immediately identify the knowledge and experience that comes from being a resident of 
Ocean Gardens.  That experience will have equipped those people with a background from which the association 
could and should usefully draw.  I am trying to progress the legislation quickly, knowing confidently that 
residents fall easily into that category.  What would happen if I were faced with yet another delay if an 
amendment like this were successful?  Time is very precious in the life of the Parliament.  If an amendment like 
this were carried, there is no guarantee that the legislation would be dealt with by the Parliament.  That might 
suit some, but only some.  The grievance and upset to residents will continue.  I anticipate the reply from Hon 
Peter Foss will be that that is a problem with government.   

Hon Peter Foss:  Only one of my replies, but it is a good one. 

Hon TOM STEPHENS:  Yes.  However, if his amendment were successful and he moved successfully that the 
House sit indefinitely through Holy Thursday, Good Friday, Easter Saturday and Sunday to deal with the Bill - 

Hon PETER FOSS:  We will have finished with it then.  We do not need to sit through Easter; we will pass it 
now. 
Hon TOM STEPHENS:  All I can say to Hon Peter Foss is that I believe the residents are adequately embraced 
by the membership provisions.  At the same time, I believe the issues from the Town of Cambridge and the new 
board will be dealt with in such a way that they will respond to the issue raised by Hon Ray Halligan. 
I turn back to Hon Ray Halligan and thank him for introducing Hon Peter Foss to the debate, but no thank you; I 
encourage him to reclaim the discussion! 

Hon RAY HALLIGAN:  There was nothing wrong with what Hon Peter Foss said.  I accept what the minister 
has said in response but, again, he has gone off on the wrong tack.  He should not talk about the speed with 
which this legislation is going through Parliament.  The Opposition wants good legislation.  If that means sitting 
longer, so be it.  However, all we are looking for is the minister’s assurance - this is not the best situation, but a 
fall-back situation - that a review of these membership clauses will be encouraged and supported when he 
corresponds with the Town of Cambridge and the board.   
Hon Tom Stephens:  Yes, I will.   
Hon PETER FOSS:  I will raise a little point.  Clause 5(b) of the schedule, which refers to any person whose 
knowledge or experience may be of assistance to the association, has a limited exposure.  It could be argued that 
once one resident is a member, the association would have the experience it needs.  Perhaps it would be 
reasonable to have two residents; they might give different views.  There could even be three residents, but not 
all of them.  Why should every resident not be able to apply?  The rules are being stretched and bent to get 
residents on the association.  The problem with that is that the only way they will get a full right is when the 
constitution is amended, and that will happen in one of two ways.  First, it will happen at a general meeting at 
which three-quarters of the current members vote in favour of it, and maybe a few extra who are brought in if 
they can get some residents in on that basis.  It might be stretched even further and all the residents brought in; I 
do not know.  I hope that the residents would be brought in, but, if not, it would mean that those residents would 
be excluded from a very important process.  Secondly, the residents should have been included in clause 5(a), 
and not left out to be enforced by the minister.  If they decide not to listen to the Parliament, the only way we can 
enforce it is if the minister carries out some other threat against them, which would be totally improper and I 
sincerely hope he would not do it, or if a Bill is introduced to the Parliament to amend it.  That is what 
Parliament will have to do as the ultimate threat.   
The minister has talked about taking up parliamentary time.  It would take a long time to introduce a new Bill, 
which would have to pass through both Houses, to include in clause 5(a) the residents of Ocean Gardens.  The 
only thing taking time at the moment is the minister’s refusal to accept an amendment.  We would not have to sit 
over Easter to include the residents; we could do it right now.  I do not know about the other House; it might be 
willing to sit over Easter, but I do not think even that would be necessary.  However, the minister may now 
breathe a sigh of relief; I do not intend to press the issue because I am not in charge of this legislation.  I will 
leave it up to somebody else to do that.  However, I cannot let it pass without saying that, had the minister 
applied proper principles to this issue, and had he thought about it a little more, read the report in more detail and 
realised what was intended to be achieved, he would have included the residents in clause 5(a) and we would not 
have needed to have this debate or talk about the expenditure of time.  We would have addressed the essence of 
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the report of the Ombudsman.  However, I leave my comments there and I regret that it was not done at an 
earlier stage.   
Hon GEORGE CASH:  I concur with the remarks made by Hon Peter Foss and I am sure that the minister does, 
too.  He recognises that the residents are the essential part of this Bill’s intent.  However, given the fact that the 
Mayor and the Chief Executive Officer of the Town of Cambridge are present today and are listening to what is 
being said, I have confidence that the mayor, knowing that she intends to involve the residents more, will take on 
board what is being said.  Fortunately, clause 5(b) will enable residents to be admitted to the association, 
notwithstanding no change to the constitution.  The best way to do it clearly would be to change the constitution 
to the required number of members.  I think the message has gotten across.   
Hon RAY HALLIGAN:  I understand where the minister is coming from.  As I said before, it is not the best 
approach; it is certainly a fall-back situation.  I concur with the comments of Hon Peter Foss as well, but I have 
to admit that the residents have had to put up with this situation for the past 20 years, because the constitution of 
1985 also did not mention residents.   
Hon Peter Foss:  That was wrong.   
Hon RAY HALLIGAN:  Two wrongs do not make a right; with that I fully agree.  However, I am suggesting 
that things have not gone wrong.  I have heard the comments of Hon George Cash and I accept those as well.  
The Mayor and the Chief Executive Officer of the Town of Cambridge are here today and are listening to the 
debate, so they will understand the sentiments behind the words and also the assurances that the minister has 
provided to the Committee of the Whole.   

To do honour to the concerns of other parties associated with this Bill, I move -  

Page 10, line 17 - To delete “six (6)” and insert instead “seven (7)”. 

Clause 10(1) of the schedule states that the board shall comprise six members.  This amendment seeks to make 
that number seven to provide not only three members from the Town of Cambridge, but also three other 
members and a resident.  That would provide a situation similar to that which currently exists.  That is what the 
current board of Ocean Gardens would like to see.   

Hon TOM STEPHENS:  I oppose the amendment for the reasons I have previously articulated and I will add to 
the array of arguments against this amendment.  We have just had a long discussion about the desire to include 
the residents of this facility.  I have confidence that the Town of Cambridge has been listening to the arguments 
put by members opposite and by the Government that residents will be included in the future strategies for the 
management of this facility.  Increasing the number of board members from six to seven in the way that is 
intended by Hon Ray Halligan’s amendment would mean that the goodwill, commitment and assurances of the 
Town of Cambridge would count for nothing.  It would not be in a position to deliver on its assurances to the 
residents.  It would be in the minority.  The goodwill of the Mayor, the CEO and the Town of Cambridge would 
count for nothing, and that would gut and render useless all the assurances that I have given to the Chamber that 
the residents will be looked after.  It is not control that is being delivered to the town.  Nonetheless, as a public 
local government authority, it will at least be able to deliver good governance, transparency and accountability at 
the same time.  I am sure it will deliver on the legitimate expectations of the residents.  I encourage the 
committee to reject the amendment that has been moved by Hon Ray Halligan for all the arguments previously 
put, as well as my additional argument.   
Hon ROBIN CHAPPLE:  We do not support the amendment.  I think it is clear that the original 1985 
constitution articulated that there would be six members - three and three.  As such, that was clearly the intent of 
the Ombudsman.  In that regard, I understand that the board has had no difficulty operating with six members; 
therefore, the Greens (WA) see that six members is the way to go.   

Hon PADDY EMBRY:  I support the amendment.  It is well recognised that many organisations do not want an 
even number of people on their boards.  It is almost totally unpopular for the chairman to have two votes in the 
case of a division.  It is a very undemocratic system and has a long history of being unpopular.  This complex is 
for the peace of mind of the residents.  They need to feel that they have a member on the board.  That is basic 
commonsense.  If the minister thought about it a little more, he would realise the logic and fairness behind it.  
This group of people has put a lot of money into a building and an organisation that is all about their welfare.  To 
deny them a position on the board is a total affront to what is fair, what is democratic and what is justice. 
Hon RAY HALLIGAN:  I have heard what the minister has said.  During the second reading debate, I quoted 
what Norm Marlborough said in the other place about his understanding of what the Town of Cambridge stated - 
that it may provide for two residents on the board.  I understand also that putting at least one resident on the 
board would be considered following the passage of this Bill.  Knowing the way the numbers will flow when the 
question is put, I accept that as a second best situation. 
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Amendment put and negatived. 
Hon RAY HALLIGAN:  I move - 

Page 12, lines 23 and 24 - To delete “Chairman at the meeting shall have a second or casting vote” and 
insert instead “question is resolved in the negative”. 

The committee has agreed that there should be only six members of the board.  This amendment indicates that 
the chairman not have a second or casting vote but instead provides that such a question be resolved in the 
negative so that it can go back for further debate to try to convince those who voted against it to vote otherwise.  
That is standard practice in this House.  It is not included in the standing orders, but it is the practice of the 
House.  As the minister has said, the Town of Cambridge does not wish to control the board.  This may be a way 
of allowing for further discussion and debate on contentious issues. 
Hon TOM STEPHENS:  I oppose the amendment.  It would have the effect of removing the chairperson’s 
second and casting vote and it provides that, should there be an equality of votes, the question would be resolved 
in the negative.  The inclusion of such a provision that would set up this six-person board without a deadlock-
resolving mechanism, in a situation where we are trying to produce harmony where there is disharmony, is not 
something with which I would agree.  The situation in this place is bad enough, without our applying the tension 
of politics to the Ocean Gardens Retirement Village!  This amendment would have the effect of weakening the 
town’s influence on the board.  In most legislation and constitutions, the chairperson has a casting vote.  For 
instance, the member would be familiar with the Local Government Act, as amended, which provides that the 
presiding member has a deliberative and second vote in the case of equality of votes.  If this amendment were 
successful, it would take away the town’s ability to be responsible for accountability of the Ocean Gardens 
board.  Again, all of the nods, assurances and advice that the Town of Cambridge has given to the Government 
count for nothing, because it achieves nothing in terms of accountability if a deadlock circumstance emerges.  
The casting vote was inserted in the original constitution to protect the public interest and directly as a result of 
the local government providing free of charge the gifted land for the establishment of the retirement village.  It 
was given by the community of Western Australia to the Perth City Council.  This provision has been part of the 
constitution for approximately 10 years, before the constitution was changed in those improper circumstances 
that have been referred to by the Ombudsman, and again by me.  The casting vote provision has never caused 
any difficulties, nor was it subject to challenge during the existence of Ocean Gardens, and it is difficult to 
understand why it would in the future.  The former City of Perth agreed to change the constitution of Leederville 
Gardens Retirement Village to reflect the original intent of the constitution, while interfering with the 
constitution of Ocean Gardens Retirement Village.  That is a very strange anomaly that I do not understand, nor 
does the Ombudsman’s report make it clear why that happened.  Nevertheless, it is described as an improper 
resolution of the previous situation.  We now have the opportunity, by rejecting the amendment moved by Hon 
Ray Halligan, to leave this public accountability mechanism through the Town of Cambridge in place. 
Amendment put and negatived. 
The DEPUTY CHAIRMAN (Hon Kate Doust):  I understand we will not be dealing with the next amendment, 
because it was dependent on an earlier amendment getting up.  The next amendment is 4/S1. 

Hon RAY HALLIGAN:  Is amendment 4/S1 consequential? 
The DEPUTY CHAIRMAN:  It is.  The honourable member can still move that amendment. 
Hon RAY HALLIGAN:  I move - 

Page 17, line 18 - To delete “whose decision shall be final and binding” and insert instead - 

provided that any decision may be modified or annulled, or another decision may be made in 
substitution for that of the Board, by a General Meeting 

Our total concern is for the wellbeing of the residents.  The residents may not have a say in some of these 
decisions.  The schedule refers to the interpretation of the constitution and we felt it would be best, instead of 
being decided by the board - as stated in rule 42 “whose decision shall be final and binding” - that it should go 
back to the members.  The 252 residents of Ocean Gardens are vulnerable on a number of points, one being that 
few of them are members.  They are also vulnerable because these decisions are being made by people who need 
not be residents.  As has already been pointed out, they can come from outside.  They are philanthropic and that 
has been the case for the past 20 years.  It is my understanding that they have done the right thing by the 
residents.  Again, it has been stated that the words leave the possibility of not only ambiguity but also someone 
reading it in an entirely different manner from that intended, as is all too prevalent in the legislation that comes 
before the Chamber.  It was felt that members, who I hope will number a few residents, will be in a position to 
make decisions on interpretation of the constitution.  I ask the minister to respond. 
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Hon TOM STEPHENS:  I oppose the amendment moved by Hon Ray Halligan.  It is contrary to good practice 
and governance.  I refer to an association with no ongoing role in the management of the Ocean Gardens 
Retirement Village.  The amendment provides that the association will hold one general meeting a year at which 
it could modify or nullify a decision of the board, and make a further decision to substitute that made by the 
board.  In other words, it represents a transfer of authority to the association without any corresponding 
accountability.  The Ombudsman expressed concern about that very matter in his report.  The Ocean Gardens 
association management board has been directly responsible for changes to the constitution that necessitated the 
Ombudsman’s investigation that led us to this point.  The Ocean Gardens association and board are self-
appointed without input from the residents or anyone else.  The town’s councillors and mayor are elected and 
accountable to the residents of the village and to the town through the requirements of the Local Government 
Act.  I oppose the amendment.   

Hon ROBIN CHAPPLE:  The Greens (WA) do not support this amendment on the basis that it would set a 
dangerous precedent; that is, a resolution from the board could be deliberated upon for time immemorial if every 
decision went back to a general meeting.  Therefore, it would create a dangerous precedent and lead to a catch-
22 situation. 

Amendment put and negatived. 
Hon RAY HALLIGAN:  I move -  

Page 17, line 20 - To delete “Subject to the prior written approval of the resolution by the Town,”. 

By the wording of the clause, members at the general meeting would not have the opportunity to discuss 
proposals that the Town of Cambridge disagreed with.  There would be no opportunity for debate.  Through this 
rule - remembering it relates to alterations to the constitution - the town could if it so wished not provide that 
written approval to the general meeting.  Again, I wonder when residents, who I hope will become members of 
Ocean Gardens, will have the opportunity to discuss those proposed alterations. 

Hon TOM STEPHENS:  Nothing would prevent members of the association discussing these issues and others.  
The schedule has the effect that the board cannot give effect to a resolution that would alter the constitution 
without complying with this requirement of clause 43; namely, subject to the prior written approval of the 
resolution of the town, the constitution of the association can be altered.  I am sure discussion will be embarked 
upon by residents from time to time.  One can imagine the sort of structure in which residents will approach the 
town to seek changes.  Discussion will take place and motions be carried to ask the town to trigger processes to 
reflect the views and interests of the residents.  It will be inside that framework that people will need to operate, 
rather than through any other framework.  The amendment to remove the approval of the town to amend the 
constitution is in direct conflict with the intention to revert to the original constitution and overcome the 
possibility of others making changes to the constitution that are not in the best interests of the residents or 
anyone else without the approval of the town.  The Ombudsman in his report was critical of the way the City of 
Perth, together with the board of Ocean Gardens, changed the constitution by stealth to the detriment of the 
Town of Cambridge.  That is one reason for the Ombudsman’s recommendation that brought us to this point.  
The Government opposes the amendment moved by Hon Ray Halligan, and is confident discussion will take 
place inside the framework of the constitution as it currently exists, and how it may be amended in the future.   

Hon RAY HALLIGAN:  I hear the minister.  Therefore, I ask that he incorporate that view in his 
recommendations and report to the Town of Cambridge.  

Amendment put and negatived. 

Hon RAY HALLIGAN:  I move - 

Page 17, after line 24 - To insert - 

(2) A General Meeting must not consider a draft resolution under subclause (1) that has 
not previously been provided to the Town for its consideration. Any comment from 
the Town is to be published at the General Meeting before discussion of the draft 
resolution commences. 

Will the committee wait just a minute?  In view of the resolution of the committee on the previous amendment, I 
seek leave to withdraw this amendment and not move my next amendment on the supplementary notice paper.  

Amendment, by leave, withdrawn. 

Schedule 1 put and passed.   

Postponed clause 8:  Termination of office of and replacement of members of the Board of Management - 
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The clause was postponed after Hon Ray Halligan had moved an amendment. 

Amendment, by leave, withdrawn. 

Postponed clause put and passed. 

Title put and passed.  
Report 

Bill reported, without amendment, and the report adopted. 

Third Reading 

HON TOM STEPHENS (Mining and Pastoral - Minister for Local Government and Regional Development) 
[12.11 pm]:  I move - 

That the Bill be now read a third time. 

HON RAY HALLIGAN (North Metropolitan) [12.11 pm]:  We have just been through a process during which 
Hon Robin Chapple agreed - I think everyone in this Chamber agrees - that it is incumbent upon ministers of any 
persuasion to respond to the concerns of people who are affected by legislation that is debated in this House.  We 
have undertaken that process on this occasion and I thank the minister for his candour and explanations.  We did 
not always agree with those explanations.  I sincerely hope that the minister’s response to the Town of 
Cambridge and his recommendations and support will reflect the concerns of members on this side of the House.  
I can assure the minister that our concern is purely for the residents of the retirement village.  Not only must their 
interests be protected but also they must have peace of mind and have some say in the running of this very 
valuable asset worth many millions of dollars, which they have helped to create.  More importantly, they have 
helped to create a home for themselves and people of like age who, in their twilight years, should have the peace 
of mind and comfort that we hope will come to them.  I hope the views that have been expressed about this Bill, 
particularly schedule 1, are taken on board by the Town of Cambridge so that the residents are provided with 
those opportunities and peace of mind.  
I understand that there are two associations: Ocean Gardens, which has few members and which has the 
authority to not only rule over - that is exactly what it means - this wonderful asset that was created by more than 
250 residents but also determine what form that asset might take and what its future direction will be.  The 
second is the Ocean Gardens Residents Association of which I am told about 80 per cent of the 250 residents are 
members.  Members on this side of the House have sought and have received assurances, from the minister at 
least, that he will follow up the residents’ concerns and encourage, support and make recommendations.  I hope 
also that he will follow up the concerns of members on this side of the House.  I assure the minister that at a later 
stage I will ask whether he has been able to provide that peace of mind and security that the seniors in Ocean 
Gardens deserve.  
As I said before, the whole purpose of moving my amendments was to provide the opportunity for people who 
might have had differing views from those of the Government, and for members on the government side of the 
House, to at least hear the explanations for implementing these provisions, why a constitution with very few 
alterations that is at least 20 years old has prevailed without due consideration to contemporary thoughts in 
certain areas.  The minister has tried to provide information on those issues.  I do not think he has necessarily 
succeeded in all areas.  However, the opportunity will remain over the next few months for the minister to work 
through his department, the Town of Cambridge and the board of Ocean Gardens to ensure that the residents of 
that retirement village receive the security and peace of mind that they deserve.  

HON ROBIN CHAPPLE (Mining and Pastoral) [12.17 pm]:  I also hope this legislation will bring to a 
conclusion what has been a very sorry saga.  Now that the residents of the Ocean Gardens Retirement Village 
can enjoy their retirement, I urge the minister and the Town of Cambridge to provide as much information and 
succour as possible to those residents through information pamphlets or whatever, with a view to going a long 
way towards alleviating the fears that have been built up within that community.  I commend the passage of this 
legislation and hope that Ocean Gardens can indeed reflect the view that it is a great place to retire.  
HON GEORGE CASH (North Metropolitan) [12.18 pm]:  At this third reading stage I want to make the point 
that I also will be interested in the minister’s progress in resolving the various issues that were brought to the 
attention of the House.  As Hon Ray Halligan said, we will have the opportunity to seek responses from the 
minister in due course.  However, at this stage the House has made a decision in light of the number of members 
in each party.  I acknowledge that Hon Ray Halligan’s amendments could not have been passed given the Labor 
Party and the Greens (WA) voted together on the issue.  Having regard generally for what has been said, I take 
this opportunity to pay tribute to the existing and past boards of Ocean Gardens.  They have done a considerable 
amount of work over a number of years, firstly, to bring forward the concept of establishing the retirement 
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village as we know it today and, secondly, in managing and developing the village and improving the facilities 
for the residents over a long period.  There is no doubt that the board of management has been diligent in the 
execution of its duties and in its stewardship of the administration and management of the village.  It is important 
that the contribution of the board be acknowledged by the House.  It will obviously be up to a general meeting of 
the members of Ocean Gardens in due course to choose as directors either current board members or other 
members.  However, I did not want to let this opportunity go past without acknowledging the tremendous work 
that the current and former boards have done on behalf of the residents of Ocean Gardens over a long period.  
Without facilities such as Ocean Gardens, which, as I said during the second reading debate, stands on its own 
two feet and makes a tremendous contribution to the residents and obviously to the district in general, the 
community as a whole would be the loser.   

HON TOM STEPHENS (Mining and Pastoral - Minister for Local Government and Regional Development) 
[12.20 pm]:  I thank members opposite for their contribution to the debate on the Ocean Gardens (Inc.) Bill 
2003.  In particular, I thank the range of personalities who have been associated with ensuring that this issue is 
brought to resolution in this Chamber today.  I have heard from the skilled local councillors of the Town of 
Cambridge, who have successfully tackled a number of issues that have been of major grievance to them and that 
have been brought to resolution in the past three years of the life of this Parliament.  They have successfully 
identified a wrong and have found a way of having it redressed.  I am, of course, referring to Tamala Park, and 
also now to the Town of Cambridge’s handling of the issue of Ocean Gardens.  That work has been done 
skilfully by the councillors, who come from both sides of politics - or, by the sound of it, from all sides of 
politics - and have made a very good presentation of their argument to the Parliament.  I have also heard from 
the former board members.  I have endeavoured to digest and listen to the strength of feeling that they have 
expressed, and I have weighed that up against the report of the Ombudsman and have tried to find a way through 
the matter.   

When the Ombudsman’s report was delivered to me by the then Director General of the Department of Local 
Government and Regional Development, Allan Skinner, he asked me whether I was prepared to advance the 
Ombudsman’s report, and I said yes I was.  I think there was a sense of shock on his part that I was willing to 
find a way of charting a course through the busy legislative program of a Government like ours, which has so 
much else it wants to get on with, and get this Bill through Cabinet with some priority and get it through the 
Parliament.  That has not been easy.  I must say I did not realise what I was getting myself into.  I have also 
come to the realisation that the skilful work of people like Liz Constable and Colin Barnett, the mayor of the 
Town of Cambridge, and councillors Graham Burkett and Pauline O’Connor, has also enabled me to succeed in 
getting the Bill to this point.  Graham Partridge, the skilful chief executive officer of the Town of Cambridge, 
has also, of course, been working behind the scenes and is still working through these issues.   

I have also come to the conclusion that I am temperamentally unsuited to putting legislation through this place.  
Because of the speed with which things are done in this place, I think it is time for me to go to another place. 

Hon Peter Foss:  Hear, hear!  We will not stop you! 

Hon TOM STEPHENS:  I find it all too difficult to get things done in this place.  With a bit of luck I will be out 
of here and will move to a place in which legislation can be dealt with more expeditiously, even if not always as 
well.  I commend the Bill to the House.   

Question put and passed.  

Bill read a third time and passed.   
 


